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Session 1

Session 1 – Demographic Results
Which category of stakeholder will you vote as today?
(If your regular practice involves several of these options, please select the one in which you have primarily been
involved).

(97)
Party (user of dispute resolution services): A person or in-house counsel involved in commercial disputes
(21) 21.65%

Advisor: An external lawyer or consultant to a party (29) 29.90%

Adjudicative Provider: A judge, arbitrator, or organisation providing their services (7) 7.22%

Non-Adjudicative Provider: A conciliator, mediator or organisation providing such services (20) 20.62%

Influencer: A researcher, educator, employee/representative of government, or any other person not in
categories 1-4 above (20) 20.62%

Session 1 Ques6on 1 – Group Results
What outcomes do parties most often want before starting a process in commercial civil
dispute resolution?
(Pease rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ =
1 point).

(534)
2.Financial (e.g. damages, compensation, etc.) (213) 79.00%

1.Action-focused (e.g. prevent action or require an action from one of the parties) (154) 57.00%

5.Relationship-focused (e.g. terminate or preserve a relationship) (79) 29.00%

4.Psychological (e.g., vindication, closure, being heard, procedural fairness) (73) 27.00%

3.Judicial (e.g. setting a legal precedent) (13) 5.00%

Other (2) 1.00%
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Session 1 Ques6on 2 – Group Results
When parties involved in commercial disputes are choosing the type(s) of dispute resolution
process(es) to use, which of the following has the most influence?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(534)
3.Efficiency (e.g. time/cost to achieve outcome) (171) 63.00%

1.Advice (e.g. from lawyer or other advisor) (160) 59.00%

5.Predictability of outcome (89) 33.00%

2.Confidentiality expectations (45) 17.00%

6.Relationships (e.g. preventing conflict escalation) (41) 15.00%

4.Industry practices (25) 9.00%

Other (3) 1.00%
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Session 1 Ques6on 3 – Group Results
When lawyers (whether in-house or external) make recommendations to parties about
procedural options for resolving commercial dispute, which of the following has the most
influence?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(528)
5.The type of outcome requested by the party (e.g. money, an injunction, etc.) (162) 61.00%

1.Familiarity with a particular type of dispute resolution process (153) 57.00%
3.Impact on costs/fees the lawyer can charge (99) 37.00%

4.The party's relationships with the other party(ies) or stakeholders (70) 26.00%

2.Industry practices (38) 14.00%

Other (6) 2.00%
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Session 1 Ques6on 4 – Group Results
What role do parties involved in commercial disputes want providers to take in the
dispute resolution processes?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(498)
5.The parties initially do not have a preference but seek guidance from the providers regarding optimal ways of
resolving their dispute (139) 55.00%

1.The parties decide how the process is conducted and how the dispute is resolved (the providers just assist) (131) 52.00%

2.The providers decide on the process and the parties decide how the dispute is resolved (95) 38.00%

3.The parties decide on the process and the providers decide how the dispute is resolved (75) 30.00%

4.The providers decide on the process and how the dispute is resolved (56) 22.00%

Other (2) 1.00%
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Session 1 Ques6on 5 – Group Results
What role do parties involved in commercial disputes typically want lawyers (i.e., in-house or
external counsel) to take in the dispute resolution processes?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(510)
4.Working collaboratively with parties to navigate the process. May request actions on behalf of a party (200)
78.00%
5.Speaking for parties and/or advocating on a party's behalf (152) 59.00%

3.Participating in the process by offering expert opinions, not acting on behalf of parties (69) 27.00%

2.Acting as advisors and accompanying parties but not interacting with other parties or providers (62) 24.00%

1.Acting as coaches, providing advice but not attending (14) 5.00%

6.Parties do not normally want lawyers to be involved (10) 4.00%

Other (3) 1.00%
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Word Cloud – Session 1
What words would you use to describe a sophisticated commercial party?

Make a Question or Comment – Session 1

Is the fact that ADR not compulsory before the Final Arbitra+on Heaing or the trial a promoter of jus+ce?

12

I like Alex Oddy's +e

11

Given large number of commercial disputes & rise in cost of issuing a claim why hasn't there been an upturn in the use of media+on?

11

Does a culture of an adversarial legal system act as a hinderance to trust and conﬁdence / buy in to ADR and media+on ?

8

How is compelling par+es to mediate by cost sanc+ons diﬀerent than compulsory media+on?

6

Should Civil Law jurisdic+ons be encouraged to include "without prejudice" into their legal code ?

4

How could media+on work beUer
How are commercial organisa+ons advised, in the event of a dispute occurring, what op+ons available to them and which is
recommended?Do the organisa+ons have an ADR prac++oner on their in-house panel? If not, would a lawyer-only panel give s
balanced and informed recommenda+on?

3

Accep+ng that there are no certain+es save uncertainty, if I believe I have a strong case, why should I be compelled to mediate?
A ques+on for Abhijit. Do you think lawyers focus too much on the ﬁnancial or ac+on outcome of a dispute and less on the underlying
rela+onship of the par+es and the possibility of poten+ally restoring that rela+onship as a mechanisms of then resolving the ac+ons
and ﬁnancial aspects of the dispute.

3

How do you ensure eﬃciency at the disclosure stage in this digital age of e-disclosure?

2

With sophis+cated par+es and counsel well used to media+on has plain vanilla facilita+ve media+on had its day ?

2

If eﬃciency is priori+sed over the quality of advice does this not come with risks around outcome and predictability.

1

3

3

Make a Question or Comment – Session 1

Results have shown eﬃciency as key to DR choice - Hinduja Gp points out that expense and lengthy +mescales are an issue - therefore
would users select the ADR provider based on their ability to deliver ﬂexible eﬃcient services by employing technology (ODR) at
appropriate +mes during the course of a dispute?
What is the role, if any, of the judiciary in the development of ADR?
If the costs of arbitra+on is so high that in house lawyers want to seUle why don't they move down the food chain to smaller regional
and na+onal prac+ces and use more junior counsel. Technology means that lawyers don't need to be London based. There are some
excellent lawyers out of london and in the regions.
Does the panel think that they would be more likely to chose a medaia+on advocate who is either a trained mediator or has
undergone training in standards advocated by the Standing Council of Media+on Advocates.
Should lawyers be beUer trained in dispute resolu+on advocacy for example adop+ngs the standards of the Standing Council of
Media+on Advocates.

1
1
1
1
1

Session 2

Session 2 – Demographic Results
Which category of stakeholder will you vote as today?
(If your regular practice involves several of these options, please select the one in which you have primarily been
involved).

(96)
Party (user of dispute resolution services): A person or in-house counsel involved in
commercial disputes (22) 22.92%

Advisor: An external lawyer or consultant to a party (27) 28.13%

Adjudicative Provider: A judge, arbitrator, or organisation providing their services (4) 4.17%

Non-Adjudicative Provider: A conciliator, mediator or organisation providing such services (23) 23.96%

Influencer: A researcher, educator, employee/representative of government, or any other person not in
categories 1-4 above (20) 20.83%

Session 2 Ques6on 1 – Group Results
What outcomes do providers tend to prioritise in commercial dispute resolution?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ =
1 point).

(522)
2.Financial (e.g. damages, compensation, etc.) (188) 71.00%

1.Action-focused (e.g. prevent action or require an action from one of the parties) (168) 64.00%

5.Relationship-focused (e.g. terminate or preserve a relationship) (76) 29.00%

4.Psychological (e.g., vindication, closure, being heard, procedural fairness) (44) 17.00%

3.Judicial (e.g. setting a legal precedent) (40) 15.00%

Other (6) 2.00%

Session 2 Ques6on 1 – Cross Sorted Results
AVG
Rank
1

2

3

4

Party (user of
dispute…

Non-Adjudicative

Influencer:

Advisor: An external
lawyer…

Adjudicative
Provider: A judge,…

2.Financial (e.g. damages,

2.Financial (e.g. damages,

2.Financial (e.g. damages,

2.Financial (e.g. damages,

1.Action-focused (e.g.

1.Action-focused (e.g.

1.Action-focused (e.g.

1.Action-focused (e.g.

1.Action-focused (e.g.

2.Financial (e.g. damages,

prevent action…
63%

prevent action…
69%

prevent action…
67%

prevent action…
54%

compensation,…
67%

5.Relationship-focused

5.Relationship-focused

5.Relationship-focused

(e.g. terminate or…
25%

Other
25%

5.Relationship-focused

(e.g. terminate or…
27%

(e.g. terminate or…
38%

(e.g. terminate or…
31%

3.Judicial (e.g. setting a…
22%

3.Judicial (e.g. setting a…
23%

3.Judicial (e.g. setting a…
17%

4.Psychological (e.g.,

3.Judicial (e.g. setting a…
16%

compensation,…
75%

compensation,…
73%

compensation,…
83%

Provider:
compensation,…
70%

vindication, closure,…
33%

prevent action…
71%

4.Psychological (e.g.,

vindication, closure,…
16%

5

6

4.Psychological (e.g.,

vindication, closure,…
13%

4.Psychological (e.g.,

vindication, closure,…
9%

5.Relationship-focused

(e.g. terminate or…
8%

Other
5%

Session 2 Ques6on 2 – Group Results
The outcome of a commercial dispute is determined primarily by which of the following?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ =
1 point).

(528)
1.Consensus: the parties’ subjective interests (180) 67.00%

4.Rule of Law: findings of fact and law or other norms (164) 61.00%

3.Equity: general principles of fairness (113) 42.00%

2.Culture: based cultural and/or religious norms (37) 14.00%

5.Status: deferring to authority/hierarchies (30) 11.00%

Other (4) 1.00%

Session 2 Ques6on 2 – Cross Sorted Results
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Session 2 Ques6on 3 – Group Results
In commercial disputes, what is achieved by participating in a non- adjudicative process
(mediation or conciliation) (whether voluntary or involuntary - e.g. court ordered)?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(528)
4.Reduced costs and expenses (148) 55.00%

5.Retaining control over the outcome (141) 53.00%

1.Better knowledge of the strengths/weaknesses of the case or likelihood of settlement (124) 46.00%

3.Improving or restoring relationships (79) 30.00%

2.Compliance (e.g. avoiding cost sanctions, meeting contractual obligations) (22) 8.00%

6.Tactical/strategic advantage (e.g. delay) (14) 5.00%

Other (0) 0.00%
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Session 2 Ques6on 4 – Group Results
Who is primarily responsible for ensuring parties involved in commercial disputes understand
their process options, and the possible consequences of each process before deciding which one
to use?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(534)
2.External lawyers (185) 69.00%

4.In-house lawyers (185) 69.00%

1.Adjudicative Providers: judges and arbitrators or their organisations (67) 25.00%

5.Non-Adjudicative Providers: mediators and conciliators or their organisations (38) 14.00%

6.Parties (non-legal personnel) (37) 14.00%

3.Governments/ministries of justice (22) 8.00%

Other (0) 0.00%

Session 2 Ques6on 4 – Cross Sorted Results
P art y

AVG
Rank

Advisor

Adjudicative Provider

Non-Adjudicative Provider

Influencer

1

4.In-house lawyers
81%

2.External lawyers
83%

2.External lawyers
58%

2.External lawyers
62%

4.In-house lawyers
77%

2

2.External lawyers
68%

4.In-house lawyers
73%

1.Adjudicative Providers:

50%

4.In-house lawyers
55%

2.External lawyers
60%

6.Parties (non-legal

1.Adjudicative Providers:

4.In-house lawyers
33%

5.Non-Adjudicative
Providers: mediators

1.Adjudicative Providers:

30%

judges and…
31%

3.Governments/ministries

6.Parties (non-legal

3.Governments/ministries

1.Adjudicative Providers:

6.Parties (non-legal

judges and…
20%

personnel)
10%

5.Non-Adjudicative
Providers: mediators

3

4

personnel)
17%

1.Adjudicative Providers:

judges and…
14%

judges and…
31%

5.Non-Adjudicative
Providers: mediators

6%

of justice
25%

personnel)
21%

of justice
13%

6.Parties (non-legal

25%

5

5.Non-Adjudicative
Providers: mediators

and…
13%

6

7

6.Parties (non-legal

personnel)
5%

5.Non-Adjudicative
Providers: mediators

8%

3.Governments/ministries

3.Governments/ministries

3.Governments/ministries

of justice
6%

of justice
1%

of justice
12%

8%

Session 2 Ques6on 5 – Group Results
Currently, the most effective commercial dispute resolution processes usually involve
which of the following?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(540)
2.Combining adjudicative and non-adjudicative processes (e.g. arbitration/litigation with mediation/conciliation) (157) 58.00%

5.Pre-dispute or pre-escalation processes to prevent disputes (121) 44.00%

4.Non-adjudicative dispute resolution methods (mediation or conciliation) (109) 40.00%
3.Encouragement by courts, tribunals or other providers to reduce time and/or costs (77) 28.00%

1.Adjudicative dispute resolution methods (litigation or arbitration) (63) 23.00%

6.Technology to enable faster, cheaper procedures, (e.g. Online Dispute Resolution, electronic administration,
remote hearings) (13) 5.00%

Other (0) 0.00%

Session 2 Ques6on 5 – Cross Sorted Results
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Word Cloud – Session 2
What words would you use to describe what can be done to exceed parties’ expectations?

Make a Question or Comment – Session 2

Should any dispute resolu+on process give the par+es the op+on to meet together (with their lawyers if they wish and with their experts (if
needed) if they wish so that there is an opportunity for the par+es to "vent" and then get on with the key ques+on which is reolu+on)

7

Is it in the nature of dispute resolu+on that those involved always want quicker and cheaper resolu+on?

7

Can you mediate too early?

7

"Fast, low cost, high quality service - choose any 2"
In a very compe++ve advisor market can we conclude that the market reﬂects the economic cost of doing what the process demands? If so,
which elements of the process are adding the most cost and need changing?
How open is the market (mediators par+cularly) to considering unconven+onal remedies focussed more on the rela+onship of the par+es (e.g.
sugges+ng a social/outdoor ac+vity together) and will that help in resolu+on of disputes par+cularly where the par+es once shared great rapport
personally, which translated into professional partnerships? Is the market ready for radically diﬀerent and ﬂexible case based approaches based
on the personali+es of par+es involved?

7

The quality of delivery in every dispute resolu+on process will have a massive impact on sa+sfac+on from the user. Are there "hubs" of quality
where beUer types of dispute resolu+on are more likely depending on the combina+on of subject, loca+on and process?
Is it possible that one assumes culture and status have liUle impact on one's own system but see the impact of culture and status on outcomes in
other systems?

6

6
5
5

How should society balance what par+es think they want against what "we" think is in their best interests?

5

How can be beUer facilitate tailor ﬁUed dispute resolu+on methods for diﬀerent sectors?

4

Evalua+ve or facilitator?

4

In the light of Brexit and post/Brexit, what is the Panel's view as to which "market" should be priori+sed and why?

3

Is there a diﬀerence between srtructured nego+a+on (e.g. keeping par+es apart) snd meﬁa+on?

3

Make a Question or Comment – Session 2

Isn't the ques+on on Brexit invi+ng delegates to be judgmental ?

3

What do the business representa+ves of the panel expect from external lawyers when it comes to choosing a speciﬁc process op+on?

3

Might the focus on consensus Also reﬂect the number of disputes seUled on the steps of the courthouse?

2

Isn't Resolu+on the organisa+on that had emanated from the Bar for family and family related dispute resolu+on ?

2

Dame Hazel Genn in the 2008 Hamlyn lectures: Medeia+on is not about just seUlement, it is just about seUlement?

2

Who is the client? Is it the law ﬁrm who hires the provider (and is a source of repeat business) or the lay client?
Possible that further knowledge is just the realism that a single media+on is not the most likely result. SeUlement frequently comes much later.
Failure to seUle at media+on does not mean it was a failure.

2

Do the panel think that more use of early neutral evalua+on should be used more and that media+on should be the default form of ADR.

1

1

Session 3

Session 3 – Demographic Results
Which category of stakeholder will you vote as today?
(If your regular practice involves several of these options, please select the one in which you have primarily been
involved).

(84)
Party (user of dispute resolution services): A person or in-house counsel involved in
commercial disputes (16) 19.05%
Advisor: An external lawyer or consultant to a party (32) 38.10%

Adjudicative Provider: A judge, arbitrator, or organisation providing their services (4) 4.76%

Non-Adjudicative Provider: A conciliator, mediator or organisation providing such services (19) 22.62%

Influencer: A researcher, educator, employee/representative of government, or any other person not in
categories 1-4 above (13) 15.48%

Session 3 Ques6on 1 – Group Results
What are the main obstacles or challenges parties face when seeking to resolve
commercial disputes?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ =
1 point).

(486)
2.Financial or time constraints (178) 72.00%

5.Uncertainty (e.g. unpredictable behaviour or lack of confidence in providers) (96) 39.00%

1.Emotional, social, or cultural constraints (92) 37.00%

4.Insufficient knowledge of options available to resolve disputes (84) 34.00%

3.Inadequate range of options available to resolve disputes (30) 12.00%

Other (6) 2.00%

Session 3 Ques6on 1 – Cross Sorted Results
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Session 3 Ques6on 2 – Group Results
To improve the future of commercial dispute resolution, which of the following processes and
tools should be prioritised?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(486)
2.Combining adjudicative and non-adjudicative processes (e.g. arbitration/litigation with mediation/conciliation) (141) 57.00%

5.Pre-dispute or pre-escalation processes to prevent disputes (123) 50.00%

6.Technology to enable faster, cheaper procedures, (e.g. Online Dispute Resolution, electronic administration,
remote hearings) (67) 27.00%

3.Encouragement by courts, tribunals or other providers to reduce time and/or costs (66) 27.00%

4.Non-adjudicative dispute resolution methods (mediation or conciliation) (59) 24.00%

1.Adjudicative dispute resolution methods (litigation or arbitration) (28) 11.00%

Other (2) 1.00%
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Session 3 Ques6on 3 – Group Results
Which of the following areas would most improve commercial dispute resolution?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(474)
5.Use of protocols promoting non-adjudicative processes before adjudicative processes (e.g. opt-out) (124) 52.00%

2.Cost sanctions against parties for failing to try non-adjudicative processes (e.g. mediation or conciliation) before litigation/arbitration.
(112) 47.00%
3.Legislation or conventions that promote recognition and enforcement of settlements, including those reached in mediation (98)
41.00%
4.Quality control and complaint mechanisms applicable to dispute resolution providers (48) 20.00%

1.Accreditation or certification systems for dispute resolution providers (45) 19.00%

6. Rules governing third party funding (35) 15.00%

Other (12) 5.00%

Session 3 Ques6on 3 – Cross Sorted Results
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Session 3 Ques6on 4 – Group Results
Which stakeholders are likely to be most resistant to change in commercial dispute
resolution practice?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(474)
2.External lawyers (167) 70.00%

1.Adjudicative Providers: judges and arbitrators or their organisations (124) 52.00%

3.Governments/ministries of justice (72) 30.00%

4.In-house lawyers (50) 21.00%

6.Parties (non-legal personnel) (49) 20.00%

5.Non-Adjudicative Providers: mediators and conciliators or their organisations (9) 4.00%

Other (3) 1.00%

Session 3 Ques6on 4 – Cross Sorted Results
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Session 3 Ques6on 5 – Group Results
Which stakeholders have the potential to be most influential in bringing about change in
commercial dispute resolution practice?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(462)
4.In-house lawyers (117) 50.00%

2.External lawyers (102) 44.00%

1.Adjudicative Providers: judges and arbitrators or their organisations (97) 41.00%

3.Governments/ministries of justice (84) 36.00%

6.Parties (non-legal personnel) (47) 20.00%

5.Non-Adjudicative Providers: mediators and conciliators or their organisations (15) 6.00%

Other (0) 0.00%
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Word Cloud – Session 3
What words would you use to describe the most common impediments that keep parties from resolving their disputes?

Make a Question or Comment – Session 3

Is "compulsory" media+on not s+ll a voluntary process? You can compel people into media+on, but you cannot force them to stay. Are the
results for "compulsory" media+on diﬀerent from the results with "voluntary media+on"?
To employ technology most eﬀec+vely, does the panel believe the best approach might be to form mul+-disciplinary teams so that techies,
solu+ons experts etc. can work alongside the experts to ensure tech applica+on is implemented in a meaningful way?This has been the
approach of the recent hackathon and interna+onal ICC ODR conference.

13
8

In which way could technology help to overcome obstacles? Are there any par+cular cases where this could help?

7

Pro or against the inclusion of media+on in the dispute resolu+on clause?

6

Should an uneilking party be forced to mediate when the dispute resolu+on clause calls for media+on?
In session 1 we saw that familiarity with diﬀerent processes is key. It inﬂuences most what external lawyers recommend, and in turn the
decisions of par+es. If one of the greatest obstacles is lack of familarity (as opposed to lack of educa+on or sensi+sa+on), what can be done
to increase all stakedholders' familarity with new types of ADR? What are the views of the panel on what should be done to increase
familiarity. Are compulsory processes useful?

5

What role should in-house and external lawyers play in the future of ADR?
How can you overcome the personal preference of the in-house lawyer? Should everything be arbitrated because you like arbitra+on?
Shouldn't it be horses for courses?
If there was one core problem or obstacle which slows proceedings down, or makes media+on less successful that you wish someone might
develop a technological solu+on to, what is it?

5

Should all adjudica+on providers be given mandatory training/experience before appointment?

3

Is not the dis+nc+on overlooked between regula+ng media+on and the mediator?

3

Is linked dispute resolu+on processses the way forward?

3

5

4
3

Make a Question or Comment – Session 3

Surprising to see London put emo+onal factors higher than other loca+ons- who knew we were in touch with our emo+ons
Could an interna+onal conven+on on enforcement of media+on (e.g. UNCITRAL) really make media+on more eﬀec+ve, and could such a
conven+on be achievable?
Should the default expecta+on of how long a case will take to get from Request for Arbitra+on to Award be shorter - say 6 or 9 months rather
than 12 months plus to constrain the opera+on of the work expands to ﬁll the +me principle

3

Could it be that par+es and lawyers think they know the op+ons, but are unaware of what they don't know?

2

Why is proposing media+on seen as a weakness?

2

Should there be a process for approving a mediator on a case by case basis as to suitability for the proposed media+on in ques+on?
Comment regarding the forcing of media+on on the voluntary nature of the process: seUlement rates and sa+sfac+on is not greatly aﬀected
according to research.

2

We need hybrid DBAs legalised (and not synthe+c hybrids with funders, as innova+ve as they are)

1

Rosemary that's because the users in the room are sophis+cated!
Ques+on for Jan Eijsbouts: Is it true that Akzo Nobel only started to use media+on aner having been ordered to do their ﬁrst media+on by a
US judge?
We might like media+on clauses, but what sort?? Mandatory, non-mandatory, escala+on.... Maybe +me for non-mandatory: always available
so never weak to propose media+on but not needed when not wanted
A genuine dispute resolu+on lawyer can take a case to trial but can also help clients ﬁnd the most eﬃcient way to resolu+on. A major
obstacle to good behaviour is the procurement func+on on panel reviews screwing down rates (easy to measure) and not incen+vising good
advice and good, quick outcomes!
If in-house counsel are the most inﬂuen+al in bringing about change, what are they doing about it? What are corporate counsel associa+ons
(such as ACC, IBA, UIA, AAA etc) doing to promote greater understanding and familiarity with all forms of dispute resolu+on? Are they
recommending model clauses with ADR?

1

3
2

2

1
1
1
1

Session 4

Session 4 – Demographic Results
Which category of stakeholder will you vote as today?
(If your regular practice involves several of these options, please select the one in which you have primarily been
involved).

(73)
Party (user of dispute resolution services): A person or in-house counsel involved in
commercial disputes (15) 20.55%

Advisor: An external lawyer or consultant to a party (25) 34.25%

Adjudicative Provider: A judge, arbitrator, or organisation providing their services (4)
5.48%
Non-Adjudicative Provider: A conciliator, mediator or organisation providing such services
(15) 20.55%

Influencer: A researcher, educator, employee/representative of government, or any other
person not in categories 1-4 above (14) 19.18%

Session 4 Ques6on 1 – Group Results
Who has the greatest responsibility for taking action to promote better access to justice in
commercial dispute resolution?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(432)
3.Governments/ministries of justice (186) 85.00%

1.Adjudicative Providers: judges and arbitrators or their organisations (102) 47.00%

2.External lawyers (80) 37.00%

4.In-house lawyers (29) 13.00%

5.Non-Adjudicative Providers: mediators and conciliators or their organisations (19) 9.00%

6.Parties (non-legal personnel) (14) 6.00%

Other (2) 1.00%
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Session 4 Ques6on 2 – Group Results
What is the most effective way to improve parties' understanding of their options resolving
commercial disputes?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(432)
2.Education in business and/or law schools and the broader business community about adjudicative and nonadjudicative dispute resolution options (139) 63.00%

3.Procedural requirements for all legal personnel and parties to declare they have considered non-adjudicative
dispute resolution options before initiating arbitration or litigation (95) 43.00%
1.Creating collaborative dispute resolution centres or hubs to promote awareness (68) 31.00%

4.Providing access to experts to guide parties in selecting the most appropriate dispute resolution process(es) (68) 31.00%

5.Requiring parties to attempt non-adjudicative options (i.e., mediation or conciliation) before initiating litigation or
arbitration (53) 24.00%

Other (9) 4.00%

Session 4 Ques6on 2 – Cross Sorted Results
Party

AVG
Rank
1

2

3

Advisor:

Adjudicative Provider

2.Education in business

2.Education in business

3.Procedural requirements

2.Education in business

2.Education in business

4.Providing access to

3.Procedural requirements

2.Education in business

3.Procedural requirements

4.Providing access to

experts…
42%

for all…
49%

and/or…
58%

for all…
53%

experts…
38%

1.Creating collaborative

4.Providing access to

4. Providing access to

1.Creating collaborative

1.Creating collaborative

dispute resolution…
36%

experts…
33%

experts…
25%

dispute resolution…
42%

dispute resolution…
36%

62%

68%

83%

69%

5. Requiring parties to

5

6

3.Procedural requirements

1.Creating collaborative

5.Requiring parties to

attempt…
20%

Other
7%

Other
4%

for all…
33%

attempt…
36%

5.Requiring parties to

3.Procedural requirements

5.Requiring parties to

4.Providing access to

attempt…
22%

experts…
13%

Other
7%

dispute resolution…
24%

1.Creating collaborative

57%

5.Requiring parties to

attempt…
25%

4

Influencer

Non-Adjudicative Provider

dispute resolution…
8%

attempt…
22%

for all…
26%

Session 4 Ques6on 3 – Group Results
To promote better access to justice for those involved in commercial disputes, where should
policy makers, governments and administrators focus their attention?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(426)
3.Pre-dispute or early stage case evaluation or assessment systems using third party advisors who will not be involved in
subsequent proceedings (119) 55.00%

5.Use of protocols promoting non-adjudicative processes (mediation or conciliation) before adjudicative processes (89) 41.00%

2.Making non-adjudicative processes (mediation or conciliation) compulsory and/or a process parties can “opt-out”
of before adjudicative processes can be initiated (81) 38.00%
1.Legislation or conventions promoting recognition and enforcement of settlements including those reached in mediation
(66) 31.00%

4.Reducing pressures on the courts to make them more efficient and accessible (65) 30.00%

Other (6) 3.00%

Session 4 Ques6on 3 – Cross Sorted Results
P art y

AVG
Rank

1

2

Advisor:

Adjudicative Provider:

Non-Adjudicative Provider

Influencer

3.Pre-dispute or early

3.Pre-dispute or early

2.Making non-adjudicative

5.Use of protocols

2.Making non-adjudicative

4.Reducing pressures on

4.Reducing pressures on

1.Legislation or

2. Making non-adjudicative

3.Pre-dispute or early

64%

38%

59%

45%

75%

42%

62%

45%

64%

59%

3. Pre-dispute or early

45%

3

2.Making non-adjudicative

1.Legislation or

3.Pre-dispute or early

1.Legislation or

5.Use of protocols

processes (mediation…
33%

conventions promoting…
40%

stage…
33%

conventions promoting…
24%

promoting…
49%

5.Use of protocols

4.Reducing pressures on

5.Use of protocols

33%

4

5

33%

24%

1.Legislation or

5.Use of protocols

4.Reducing pressures on

1.Legislation or

conventions promoting…
31%

promoting…
33%

the…
17%

conventions promoting…
18%

2.Making non-adjudicative

4.Reducing pressures on

processes (mediation…
17%

the…
5%
Other
5%

6

Other
5%

Session 4 Ques6on 4 – Group Results
Which of the following will have the most significant impact on future policy-making in
commercial dispute resolution?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(432)
2.Demand for increased efficiency of dispute resolution processes, including through technology. (172) 79.00%

1.Demand for certainty and enforceability of outcomes (109) 50.00%

6.Demand for processes that allow parties to represent themselves, without lawyers (50) 23.00%

4.Demand for increased transparency (47) 21.00%

5.Demand for increased uniformity and standardisation (36) 16.00%

3.Demand for increased rights of appeal/oversight of adjudicative providers (17) 8.00%

Other (1) 0.00%

Session 4 Ques6on 4 – Cross Sorted Results
P art y

AVG
Rank

1

2

Advisor

Adjudicative Provider

Non-Adjudicative Provider

Influencer

2.Demand for increased

2.Demand for increased

5.Demand for increased

2.Demand for increased

2.Demand for increased

1.Demand for certainty

1.Demand for certainty

1. Demand for certainty

1.Demand for certainty

1.Demand for certainty

6.Demand for processes

6.Demand for processes

efficiency…
80%

69%

efficiency…
81%

47%

uniformity…
67%

50%

efficiency…
93%

38%

efficiency…
69%

51%

2. Demand for increased

efficiency…
50%

3

4.Demand for increased

transparency
27%

4.Demand for increased

transparency
32%

3.Demand for increased

rights…
17%

that…
36%

that…
26%

6.Demand for processes

17%

4

5

6.Demand for processes

6.Demand for processes

5.Demand for increased

5.Demand for increased

3.Demand for increased

5.Demand for increased

4.Demand for increased

4.Demand for increased

3.Demand for increased

3.Demand for increased

3.Demand for increased

that…
16%

rights…
4%

that…
20%

uniformity…
13%

uniformity…
16%

transparency
9%

uniformity…
23%

transparency
18%

5.Demand for increased

uniformity…
4%

6

7

rights…
7%

rights…
7%
Other
2%

rights…
13%

Session 4 Ques6on 5 – Group Results
What innovations/trends are going to have the most significant influence on the future of
commercial dispute resolution?
(Please rank your 3 preferred answers in order of priority: ‘1st choice’= 3 points, ‘2nd choice’= 2 points, ‘3rd choice’ = 1 point).

(420)
3.Greater emphasis on collaborative instead of adversarial processes for resolving disputes (126) 59.00%

6.Technological innovation (e.g. on-line dispute resolution) (105) 49.00%

1.Changes in corporate attitudes to conflict prevention (91) 43.00%

5.Harmonisation of international laws and standards for dispute resolution systems (51) 24.00%

2.Enhanced understanding regarding how people behave and resolve conflict (e.g. from brain and social sciences)
(37) 17.00%

4.Greater emphasis on personal wellbeing and stress reduction of parties (8) 4.00%

Other (2) 1.00%

Session 4 Ques6on 5 – Cross Sorted Results
AVG
Rank
1

Party (user of
dispute…
3.Greater emphasis on

collaborative…
71%

Advisor: An external
lawyer…
6.Technological innovation

(e.g. on-line…
60%

Adjudicative
Provider: A judge,…
3.Greater emphasis on

collaborative…
83%

Non-Adjudicative

Influencer:

Provider:
3.Greater emphasis on

collaborative…
60%

3.Greater emphasis on

collaborative…
56%

6.Technological innovation

56%

2

3

4

5

6

1.Changes in corporate

3.Greater emphasis on

5.Harmonisation of

1.Changes in corporate

1.Changes in corporate

attitudes…
52%

collaborative…
52%

international laws…
50%

attitudes…
43%

attitudes…
46%

6.Technological innovation

1.Changes in corporate

6.Technological innovation

6.Technological innovation

2.Enhanced understanding

5.Harmonisation of

5.Harmonisation of

1.Changes in corporate

5.Harmonisation of

5.Harmonisation of

2.Enhanced understanding

2.Enhanced understanding

2.Enhanced understanding

4.Greater emphasis on

regarding how…
5%

regarding how…
21%

regarding how…
8%

personal…
19%

(e.g. on-line…
45%

international laws…
26%

attitudes…
40%

international laws…
24%

Other
3%

(e.g. on-line…
33%

attitudes…
25%

(e.g. on-line…
36%

international laws…
26%

2.Enhanced understanding

regarding how…
17%

regarding how…
28%

international laws…
13%

Word Cloud – Session 4
What words would you use to describe the changes to focus on in the future?

Make a Question or Comment – Session 4

Doesn't "access to jus+ce" mean an ability to access the courts /tribunal and get a judgment/award on your case? Rather than access to media+on?
Rather than considering mandatory media+on, what about crea+ng incen+ves that help companies embark in a ﬁrst experience? (Use the carrot,
not the s+ck)

10
6

Would the ideal be one set of global laws and processes? How long would it take to achieve?
How can companies and corporate counsel be incen+vised to be more visible and to take a greater lead in this discussion? If Appropriate Dispute
Resplu+on (ADR) is part of Corporate Social Responsibility (CSR), what can be done to transform companies themselves into key advocates for
improving access to jus+ce and shaping the future of commerical dispute resolu+on?

4

Could judges, arbitrators, mediators and conciliators work together to provided combined processes?
Q2- How can educa+on in law/business school be the most eﬀec+ve way of improving understanding of DR op+ons. You nudge behaviour by
changing the process or the gateways: make li+gants and lawyers demonstrate that the op+ons have been explained
Should there be a system in the new proposed online court process for compulsory examina+on by an outside lawyer on each side who would, inter
Ali's, explain the process, so that par+es do not ﬁnd themselves on a conveyor belt to Court that they cannot get of (in which event the laudable
object of the proposal might be counter-produc+ve and indeed damaging?
The GCP gathers "sophis+cated" commercial users but how can the discussion here improve or relate to, if at all, the condi+ons of smaller scale less
privileged par+es to civil disputes such as the Grenfell tenants referred to by Marian Smith?

4

Could the panel share their view of what ac+on or change would improve accessibility of DR for SMEs
Can someone ar+culate the business case for corpora+ons to enhance access to jus+ce by claimants who want to sue them? We have solids
ar+cila+ons of the business case for crea+ng shared value (CSR) and diversity ini+a+ves. That narra+ve seems lacking in the current conversa+on.
It is almost well known and accepted that, in order to change behavioural norms we need to start early, rather than wai+ng un+l people are long in
the tooth and set in their ways. - ex post behavioural nudges will not be anywhere near as eﬀec+ve as baking these behaviours in the genera+ons
coming in through the ranks. Educa+on is the key for long term and reliable solu+ons.
Why could providers not oﬀer tailored processes to ﬁxed budgets and budgets (e.g., on a tender process)? Why should par+es not be able to ﬁx
maximum costs/fees and deadlines upfront?

3

4

4
3
3

3
3
2

Make a Question or Comment – Session 4

How can lawyers improve access to jus+ce? What speciﬁc measures do you have in mind?
To what degree could sector driven ADR systems like what NHS is doing solve the bulk of low value (but important) claims? E.g., consumer claims,
etc. Is access to court the same as acces to jus+ce?
Unsophis+cated par+es (and their advisors) are unlikely to be able to agree on the +ming or use of and ADR process. If we don't have protocols or
compulsory ADR processses, won't we con+nue to be stuck in the "lack of familiarity" rut?

2

ﬁxed and transparent costs for ADR subject to claim value / par+es ﬁnancial posi+on ?
This conference is a repe++on of the ﬁrst conference in London, rather than a wrap up of the conferences that took place across the world. Is it not
a miss that this conference as the closing conference - aner the kick oﬀ in London - has not been looking at the overall results and been discussing
those!

1

2
1

1

THANK YOU

