


illiam Ury, co-author of
“Getting to Yes” and “The
Third Side,” said that
“cooperation is essential to
the future of humanity.”
In an era of globalization and the current
“knowledge revolution,” Ury believes that
there is a growing need for mediation, because
negotiation is becoming the primary form of
human decision-making. Where negotiations
reach an impasse, mediation is an “inevitable
next step.”
Though it may be inevitable, not all
factions of society have caught on equally
to our need for progress in this direction.
The tsunami of acceptance of collaborative
relationship-building techniques to manage
conflicts is yet to transpire, with business and
civil society lawyers alike often guilty of taking
the path of least resistance: litigation. Why?
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From a business perspective, the
amount of time and effort to be spent
on any one topic is directly related to
the risk and/or opportunity that issue
may bring to the company. As a result
of increased public attention, regulato-
ry enforcement, and looming economic
and ecological realities, non-technical
or corporate social responsibility (CSR)
risks are moving to the extremities of
risk matrices. These global societal,
economic and environmental realities
are increasing the number of risks that
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companies have to contend with, but
are also exponentially changing the
range of opportunities. Stimulated by
studies on the costs of non-technical
risks to the business, and John Ruggie’s
Guiding Principles,? which address the
broken dichotomy between business
and human rights, big businesses are
vigorously working to adapt internal
risk assessments, implementation
programs and assurance reviews to
respond to changes in societal goalposts. Public—private
partnerships, such as the UN’s Clean Cookstove Initiative,
are springing to life, in addition to more traditional business
collaborations with competitors, suppliers and even new
industries in a bid to anticipate future growth platforms. As
the inevitable conflicts generated by these risks and oppor-
tunities expand, so too must the range of solutions to man-
age these conflicts going forward. For in-house counsel and
others charged with building effective conflict management
(read: prevention) systems, these are exciting times.

Counsel are learning to assist in these soft law aspects,
which used to be areas of discretionary responsibility (on
top of economic, legal and ethical obligations), and are now
of key concern to industry.> However, the extent of innova-
tion and collaboration that counsel have applied up to now
is not in keeping with the efforts of their industry counter-
parts. This is despite the fact that the business case for a
different approach — at both the early issue identification
stage (conflict management) and the issue crisis/dispute
stage (dispute resolution) — is strong.

The views and
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herein are those of

the author and do not
necessarily reflect the
views and opinions of
the author's employer
or other affiliations.

Dispute resolution stage

In 2006, the American Arbitration Association pub-
lished a study* measuring characteristics of in-house legal
departments considered “dispute-wise.” Similar to how
well-managed business organizations mange risk, these de-
partments measured success by using a portfolio approach
to disputes. The study said:

“Typical of the portfolio approach is a willingness
to take a more global view of the full spectrum of
an organization’s disputes — addressing each of
them in relation to other disputes in the portfolio
with an overall goal of minimizing risk, cost, time
spent and resources expended, while preserving
important business relationships. ...

“Those companies falling into the ‘most dispute-
wise’ category with respect to their handling of on-
going disputes are also actively engaged in conflict
avoidance programs, putting in place a framework
that both helps prevent disputes from arising and
that deals with disputes in their earliest stages as
close as possible to the point of origin.”

The results of the study were telling — the most
“dispute-wise” companies averaged 28 percent
higher price-earnings ratios than the mean for all
public companies, and 68 percent higher than those
in the least dispute-wise category. According to
the study, these outcomes suggested that the most
dispute-wise companies are “particularly concerned
with maintaining good relationships with all of
its stakeholders” and that dispute-wise business
management practices appear to be associated with
positive business outcomes.

Key benefits identified with business-related man-
agement practices included:

a) stronger relationships with customers,

suppliers, employees and partners;

b) appreciation and valuing the fairness

and speed of ADR processes in resolving
disputes with customers and suppliers,
while turning away from what, in many
instances, had become a single-minded
focus on litigating at almost any cost;

c) lower legal department budgets, and

management of in-house legal costs with
a higher degree of efficiency; and
d) a good utilization of in-house legal resources.

In 2010, in a survey conducted by the Rome-based ADR
Center (funded by the European Commission),’ research
was done to assess the current status of intra-European
Union ADR practices. The study was meant to assist policy
makers in applying the newly approved EU Mediation
Directive, with the ultimate goal of ensuring the growth of
cross-border commercial transactions. Comparing litiga-
tion to the ADR alternatives of arbitration and mediation,
arbitration takes slightly less time than court proceedings,
but still (on average) takes more than a year to complete.
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Mediation takes significantly less time and is exponentially
more cost-efficient.
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The status quo in terms of EU litigation statistics
is appalling:
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A study conducted by the British ADR provider CEDR
estimated the extent of cost savings through early resolution
of civil and commercial cases through mediation, compared
with litigation, at around £1.4bn in 2010 (constituting saved
management time, and avoidance of costs related to lower
productivity, legal fees and damaged relationships). This
is more than 100 times a mediators’ fee income of £13m.¢
Other in-house success stories exist on this front as well:

7

Georgia-Pacific Corporation
Summary of ADR Savings 1995-2006

Year No. of Cases Estimated Savings (Millions)
1995 13 $1.00
1996 26 $1.50
1997 84 $6.50
1998 110 $6.00
1999 94 $2.50
2000 68 $4.25
2001 43 $2.97
2002 44 $2.30
2003 36 $2.35
2004 77 $3.41
2005 96 $6.97
2006 63 $5.081
Totals 754 $44.83

Early issue conflict management stage

Ironically, there are those who believe that legal issues
are currently already well served by ADR, while businesses
themselves are falling behind in using similar systems for
early conflict prevention matters such as employee issues.?
One positive example is the conflict management system
set up by Giant of Maryland, LLC (Giant), in which a Fair
Employment Practices Office was set up for its 25,000
employees. In 2002, the Office received 800 internal com-
plaints, only 20 of which became formal complaints (18 of
these were also ultimately resolved). Though dated, such
statistics can be considered a success by any means.

A 2004 study,® however, suggested that ADR techniques
were not pervasively used outside of legal departments for in-
ternal conflict prevention purposes. According to one author:

s 35 percent of respondents reported that ADR
training and education is provided to legal staff,
while only 13.5 percent provided such training and
education for the non-legal staff;

s 71.4 percent had no dispute resolution training and

education for first-line supervisors;
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Given the strong business
case for ADR techniques in
both dispute resolution and
early conflict management
stages, what is impeding the
tsunami realization of Ury’s
“Inevitable” next step?

s 69 percent had no dispute resolution training and
education for managers;

s 88.1 percent had no dispute resolution oversight body
that includes representation of key stakeholder groups;

s 67 percent had no ADR program that is used in
resolving employment and workplace disputes;

s 45.2 percent had no one who functions as an
internal, independent and confidential neutral;

s 61percent had no central coordinator or coordinating
office, which spurs the development, implementation
and administration of their companies’ dispute
resolution efforts;

s Only 2.4 percent had a trained mediator on staff,
either full or part-time; and

s None uses external mediators on a contractual basis
to help resolve conflicts within their workplaces.!°

Little current statistical information exists to vary the
impression generated by the above study. However, with
the passage of the EU Mediation Directive," at least one
group of companies in Germany has taken their cue to
ensure that ADR practices are of first-rate quality and used
with optimum result in legal, human resources and compli-
ance departments.!? Some of these companies also house
their own internal mediators."

Given the strong business case for ADR techniques in
both dispute resolution and early conflict management
stages, what is impeding the tsunami realization of Ury’s
“inevitable” next step? The first place to look, for both the
problem and solution, is at the lawyers.

Business on lawyers
To generate a culture change of improvement and to
better connect with external demands on the corporate

agenda, some businesses are defining imperative behav-
iors to meet the risk, and urging middle management to
embrace a more external focus. Businesses instruct that an
external focus requires the willingness to listen and act, an
obsessive avoidance of (perceived) arrogance, meaningful
transparency to engender trust, and regular engagements
that are relationship-focused rather than meeting-focused.
How do these behaviors translate to lawyers? Typically,
a businessman’s first reaction is “They don’t.” Strategies
that focus on the heart rather than the mind seemingly
have little nexus with a position-based lawyer. In this
arena, the lawyer is seen as a technician (preparing neces-
sary paperwork) rather than as a strategist, and as such, he
is viewed as more likely to harm collaborative efforts than
facilitate them if brought into the discussion too early:

“Talking with one’s attorney may help the company
sidestep a possible legal problem, but it does not address
the core issue of the dispute itself. It merely addresses
the legal issue. True early intervention involves address-
ing the actual conflict head-on through an effective
conflict resolution process.”!*

Lawyers on lawyers

Strangely, a traditional lawyer’s first reaction to the ques-
tion posed is much the same as the business’s. Where a robust
analysis of strategic issues encompasses attention to people,
process and content, many lawyers have been comfortable
with focusing on process, and leaving people and content to
others. Such a tunneled outlook categorizes non-technical
risks and corporate social responsibility issues as “disputes”
that need a formal judicial determination, rather than evolving
“conflicts” that require engagement, collaboration, trust and
respect. Subjective skills like these have no place in court-
rooms or arbitral tribunals, and logically then (some lawyers
may rationalize), no place in the legal professional’s repertoire.
It is no wonder that legal professional bodies, law schools, law
firms and the like, rarely recognize lawyering skills that focus
on conflict management rather than dispute resolution. At
base, however, such views are short-sighted and ultimately det-
rimental to the future of the legal profession. Bernard Mayer
addresses this in his book “Staying with Conflict.”

“When resolution is the phase of conflict that parties need
to address, we are in business. But this is a very limited
and limiting view of what disputants want and need in

the broad range of conflicts that they face in their lives.

As a result, our efforts have been more constricted than
they need to be. ... [Conflict professionals] need to start by
revising our sense of purpose ... our overriding goal ought
to be to promote a constructive approach to engagement in
the significant issues that disputants face. ...""
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ACC Extras on... Early Issue
Business Conflict Management

Oddly enough, even this advice is directed toward
conflict professionals, i.e., collaborative consultants (non-
lawyers) who work for organizations like the Consensus
Building Institute, the Office of the Compliance Advisor
Ombudsman and Collaborative Decision Resources. Busi-
nesses are urgently turning to these groups because of a
too-narrow appreciation of the skills lawyers can bring to
the table. As legal professionals, we are selling ourselves
short at the same time as we are being sold out.

The need for vision

As conflict management is a natural preventative mea-
sure to avoid full-blown dispute resolution, why is the legal
profession allowing this role to slip through its fingers?
One potential reality is that lawyers — in hard contrast to
their clients — have accepted the technician role and have
never felt the need to use vision.

As an example, multinationals spend significant funds
to try and anticipate the markets of the future and to build
a vision that can meet that future. Key to that vision is
innovation. The Future Agenda program, sponsored by the
Vodafone Group, has identified that innovation and fore-
sight are the keys to the future for business.!® Innovation is
exemplified by a five-pronged approach of:

1. Seeing the bigger picture (see Shell’s

“inside-out, outside-in” approach);

2. Challenging existing views (see GE’s “seeking
to destroy your own business” approach);

3. Accommodating wild cards (see Nokia’s “What if?”
scenarios, which try to anticipate events such as
Iceland’s volcanic ash cloud that stopped air traffic);

4. Building scenarios of the possible “dimensions”
man may live in in the future; and

5. Identifying growth opportunities.

By definition, innovation is an ever-moving target,
quickly outdated as new technologies, unfamiliar environ-
ments and varied competitors enter the market. Economic
survival depends upon anticipating and rising to the chal-
lenge of those moving targets, and continuing to challenge
existing views that cannot seem to adapt.

Many lawyers have miscalculated in assuming that
these business developments have no effect on our profes-
sion. When debating the role of lawyers in implementing
human rights through the Guiding Principles, for example,
lawyers continue to focus on access to litigation'” rather
than company grievance procedures that, if employed as
envisioned, should work to curtail most conflicts from ris-
ing to the level of a dispute in the first instance. Similarly,
the debate among law firms on the same subject of human
rights sadly seems to focus more on the type of client who
“deserves” legal representation,'® rather than broadening
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the type of services lawyers should be providing (i.e., col-
laborative dispute avoidance), no matter how “acceptable”
certain factions of society might deem their clients. And
such broadening should be directed to the entire profession
(would-be plaintiffs’ lawyers alike), and not simply corpo-
rate lawyers.!°

How can we help our clients
build a fence at the top of the
cliff, instead of waiting with
the ambulance at the bottom?

To be fair, the lack of vision is not entirely lawyers’
fault (nor is the label fitting for all members of the profes-
sion, some of whom are notable visionaries). Legal educa-
tion and training has historically not included thought
leadership as part of the curriculum. And perhaps
external counsel cannot be expected to emulate that to
which they have had no exposure in their own organiza-
tions. But as part of a profession which prides itself in
“relating” to (business, NGO, governmental, societal and
other) clients so that it can best represent their interests,
any lawyer who steadfastly harbors harnessed views of
resolution over avoidance is only, as Wolf van Kumberg,
European legal director of Northrop Grumman, puts
it, “treating the illness rather than eliminating it — an
inherent conflict.” As David Maister’s “Trusted Advisor”?°
coaches us, if we do not have our own vision for guiding
the legal profession through inevitable changes in con-
flict management, we will not gain trust from our clients
through understanding their visions and having capacity
to act upon that understanding. How can we help our cli-
ents build a fence at the top of the cliff, instead of waiting
with the ambulance at the bottom??!

Diversity of thought is key to vision and innovation

To realize a vision — and particularly one that has inno-
vation and collaboration as core components — diversity of
thought is needed. Unlike its popular definition, “diversity”
is not purely a statistical objective. Instead, it is a welcom-
ing acceptance of all ideas of substance as potentially good,
no matter their source.

Using this definition, it is difficult to measure when
the diversity needed for collaborative innovation has been
achieved. Companies or law firms that present gender and
origin statistics only demonstrate that different ideas po-

tentially exist in the organization, but not necessarily that
those ideas are encouraged, spoken or listened to. The key
performance indicators (KPIs) that measure this level of
diversity are more nebulous, and are ultimately reflected in
an organization’s performance, DNA and the reflections of
the people who work for it.

The collaborative innovation needed for generat-
ing future business growth and effectively managing
conflicts has diversity at its core. New ideas must come
from new sources, both within and outside of the orga-
nization. In the 2012 Edelman Trust Barometer study
results, Edelman speaks of businesses replacing their
License-to-Operate with a License-to-Lead. “Radical
transparency” is urged such that businesses learn to
engage first with employees as the most crucial element
of society to earn trust, even before shareholders. Trust,
seen as an essential line of business, will then bolster
reputations, and lead to more collaborative and sustain-
able solutions, and ultimately, less adversarial, high-
exposure, formal legal disputes.

Again, innovation, diversity or trust are not a sermon to
a statistically diverse audience. It is listening first, collabo-
rating second, and then — whenever possible — building
new concepts that all sides can support. It is also about
taking action. Some thought leaders suggest that listening
and empathy may not promote change, but that perspective
taking and action toward an overall goal may work better
to funnel conflict into solutions.?? In any case, joint gains
should be the undisputed objective.

Inspiring change through collaboration

The future of effective conflict management lies in the
legal profession’s ability to connect themselves to the “hu-
man agenda” — thereby aligning with their clients.

Thought leaders such as Richard Susskind (“The End
of Lawyers? Rethinking the Nature of Legal Services”) are
convinced that the type of lawyers who help clients prepare
more responsibly for the future “are sorely needed and
long overdue” and may “fundamentally change the way in
which the law is practiced and administered.”?* Similarly,
Julie MacFarlane’s “conflict resolution advocacy” concept
in “The New Lawyer: How Settlement is Transforming the
Practice of Law” also comes closer to the mark of standing
in the shoes of business in terms of relationship building.?*

Even further ahead is the International Mediation
Institute (IMI), which developed global professional
standards for experienced mediators and thereby be-
came the first organization in the world to transcend
legal jurisdictions’ limited approach to conflict/dispute
resolution. The IMI Vision is simple and self-contained:
Professional Mediation Worldwide. Multinational busi-
nesses like Shell, GE, Nestlé and Northrop Grumman,
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and business-oriented service providers like the ICC,
American AAA with ICDR, Asian SMC/SIAC, and
Middle Eastern BCDR, are supporting IMI’s efforts in
recognizing that collaborative tools such as mediation
are the conflict resolution mechanisms of the future.
Collectively (also a first for dispute resolution service
providers), these organizations are preparing for that
future responsibly in a global manner, recognizing that
as businesses transcend geographic and cultural bound-
aries, so must options for resolving potential conflicts.
This will inspire transparency, consistency, credibility,
and ultimately, greater understanding and acceptance
of mediation and other collaborative techniques by its
future users.

Legislators are also pushing the collaboration topic.
Diana Wallis, former VP of the European Parliament
and a strong proponent of mediation in general, and the
passing of the recent EU Mediation Directive in par-
ticular, stated that the European Union is seeking “an
alternative form of justice better suited to our modern
day systems.” Voicing that mediation is “such an impor-
tant evolution for access to justice across the EU,” Wallis
consistently urges the European legal constituency to
avoid becoming entrenched in legal positions and to
solve the professional, traditional, legal and cultural is-
sues that exist to make mediation successful in providing
a better access to justice.

Of course, like our businesses before us, once the legal
profession’s focus is appropriately recalibrated, the effec-
tiveness of engagement will require real change in relation-
ship-building, not just empathy.?

Doing so may create B2B dispute solutions, which look
like this:

26

NEUTRALIZING EMPLOYER-CONTRACTOR DISPUTES
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And CSR conflict solutions that look like this:

CSR Conflict Management as Relationship Building

No matter the context, “business as usual” for lawyers
operating in business, government, civil society and as rights
holders is simply no longer an option. Our efforts need
to propel us to the point where we are viewed as desired
problem-solvers rather than as a necessary evil. They need
to increase our visibility with clients and act as catalysts for
an interest-oriented culture aimed at defining and obtain-
ing goals, not simply compromises.?” Accomplishing visible,
bottom-line change in forging a viable alternative to the
current hackneyed debate of litigation vs. arbitration —
one effective collaborative stakeholder relationship at a time
— is a visionary imperative for the legal profession, an in-
valuable milestone for business (and society as a whole), and
one which is well within our collective grasp to achieve!

Have a comment on this article? Visit ACCOs blog
at www.inhouseaccess.com/articles/acc-docket.

NOTES

1 CPR Podcast, interview of Prof. William Ury by M. McllWrath,
dated 23 Nov. 2011, at http://cpradr.org/Resources/
ALLCPRArticles/tabid/265/1D/736/IDN-Podcast-No-101-
William-Ury-on-Negotiating-Toward-a-Better-World-Nov-23.
aspx.

2 Advanced Edited Version, A/HRC/17/31, Report of the Special
Representative of the Secretary-General John Ruggie, on the
issue of human rights and transnational corporations and
other business enterprises, Guiding Principles on Business and
Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework (March 2011).

3 Unfortunately, neither industries nor their counsel are helped by
divergent opinions of what CSR actually entails. As described
by the EU Commission Communication “A renewed EU strategy
2011-2014 for CSR”, the EU Commission has defined CSR as
“the responsibility of enterprises for their impacts on society”
and has stated that CSR includes at least: human rights, labor/
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